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In the Court o! Appeals ol the District of Columbia. 


No. 2212. 

Phil D. Poston, Appellant, 
vs. 

Washington, Alexandria and Mount Vernon Railway Co. 

et AL. 


a Supreme- Court of the District of Columbia. 

At Law. No. 52376. 

Phil D. Poston, Plaintiff, 
vs. 

Washington, Arlington and Falls Church Railway Company, 
a Corporation ; The Washington, Alexandria and Mt. Vernon Rail¬ 
way Company, a Corporation, and Robert A. Chester, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed Feb. 15, 1910. 

In the Supreme Court of the District of Columbia. 

' At Law. No. 52376. 

Phil D. Poston, Plaintiff, 
vs. 

Washington, Arlington and Falls Church Railway Company, 
a Corporation ; The Washington, Alexandria and Mt. Vernon Rail¬ 
way Company, a Corporation, and Robert A. Chester, Defendants. 

The plaintiff, Phil D. Poston, sues the defendants, the Washing¬ 
ton, Arlington and Falls Church Railway Company, a corporation 
1—2212a 
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duly incorporated under the law? of the State of Virginia, and hav¬ 
ing an oliice and agents, and doing business in the District of Colum¬ 
bia, The Washington, Alexandria and Mt. Vernon Railway Com¬ 
pany, a corporation duly incorporated under the laws of the State of 
Virginia, and having an oliice and agents, and doing business in the 
District of Columbia, and Robert A. Chester, for that, whereas the 
plaintiff is, and ever has been, a person of truth and honesty, good 
name, credit and reputation, and is, and ever has been, wholly free 
from the vice of prevarication, or of falsification, and until the com¬ 
mitting of the grievances hereinafter mentioned, was always reputed, 
and deservedly, to be a person of good fame and credit, and until 
the committing of the said grievances never had been sus- 

2 pected of being guilty of improper, unfair, dishonest or un¬ 
truthful speech, or conduct of any kind, or in any way; 

And whereas also, before the committing of the said grievances, 
to wit, prior to February 19, 1909, the plaintiff, who then resided at 
Falls Church, County of Fairfax, State of Virginia, by reason of his 
employment in the District of Columbia, had frequent occasion to 
use the cars of the defendants running from the City of Washington, 
District of Columbia, to said Falls Church, Va., in traveling to and 
from his home and his place of business, and he had occasion to thus 
frequently use the late cars of said defendants leaving the City of 
Washington at 11.15 P. M. and 12.15 A. M., for the purpose of reach¬ 
ing his home; 

And whereas, also, by reason of the happening of numerous inci¬ 
dents of disorder, brawls and fights on said late ears, caused by the 
presence on said cars of rowdies, and other drunk and disorderly 
persons, with the knowledge and consent of said defendants, and by 
reason of the overcrowding of said cars and the lack of ventilation 
therein, various complaints were made by the plaintiff and others, 
to said defendants, to the end that said conditions might be removed 
and the traveling on said cars be made safe and comfortable; 

And whereas also, the defendants having failed to remedy the con¬ 
ditions complained of by the plaintiff, the plaintiff, before the hap¬ 
pening of the grievances hereinafter complained of, brought said 
complaints to the attention of the Hon. J. B. T. Thornton, 

3 Judge of the Circuit Court for Alexandria County, Va.; who 
laid the same before a grand jury specially summoned in said 

Alexandria County, Va., with instructions to investigate the condi¬ 
tions existing on the said cars of said defendants, and to report to 
the court whether or not presentments should be found against said 
defendants by reason of the matters alleged in said complaint ; and 
the plaintiff avers that said grand jury was irregularly and illegally 
summoned and empanelled, and not composed of disinterested free¬ 
holders and bona fide residents of Alexandria County, Va., and 
otherwise qualified by the law to act as grand jurors in the matter of 
said investigation, and that, in violation of their oaths of office, and 
the instructions of the court, they proceeded in an irregular and 
illegal manner, and without authority of law, and beyond their juris¬ 
diction. to investigate said complaints, and to hear and consider im¬ 
proper testimony offered by and on behalf of said defendants, and 
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thereafter made a report in writing to said Judge, on, to wit, the 
18th day of February, 1909, containing, among other things, various 
false, malicious, scandalous and libelous statements, of and concern¬ 
ing the plaintiff, and reflecting upon his credibility as a witness, and 
in fact and effect charging him with committing the crime of per¬ 
jury before said grand jury, and said gratuitous, false and malicious 
statements being so far in excess of the right, duty and obligations, 
imposed upon said grand jury by the law, and the instructions of 
the court, that they were thereafter expunged from said report by 
said court as being irrelevant to the issue involved; and the 

4 plaintiff avers that the irregular and unlawful proceedings of 
said grand jury, and the false, malicious and libelous report 

of said grand jury, were known to, connived at, and procured by, the 
said defendants. 

And plaintiff further avers that the defendants, well knowing the 
premises, but fraudulently, maliciously and wickedly contriving and 
intending to injure the plaintiff in his said good name, fame and 
credit, and to bring him into scorn, public scandal, infamy and dis¬ 
grace, and to injure him in the communities where lie lived and 
where he carried on his business, and to vex, harass, oppress, im¬ 
poverish and wholly ruin him the said plaintiff, did heretofore, to 
wit, on the said 18th day of Februarv, 1909, obtain from the Clerk 
of the Circuit Court of Alexandria County, Va., and before the same 
had been recorded, the original of said report of said grand jury, 
and did falsely, wickedly and maliciously compose and publish, and 
cause to be composed and published, of and concerning the plaintiff, 
and of and concerning the plaintiff, and of and concerning the testi¬ 
mony by him given under oath before said grand jury, in a certain 
newspaper called the Washington Post, the same being printed and 
published in the City of Washington, District of Columbia, and 
widely circulated in said District of Columbia, and in Alexandria 
and Fairfax Counties, in the State of Virginia, the original or a copy 
of the said false, scandalous, malicious, defamatory, and libelous re¬ 
port of said grand jury, and did compose and publish, or cause to be 
composed and published therewith and prefixed thereto, cer- 

5 tain scandalous, malicious, defamatory and libelous head¬ 
lines, observations and comments, all being of the tenor and 

In the following language, to wit: 

“Good Order on Cars. 

“Grand Jury Fully Exonerates W., A. & F. C. Railway. 

“Complainant is Discredited (meaning thereby the said plaintiff). 

“Complete Investigation of Charges of Disorder on Cars Proves Them 
Groundless—Publication of Trumped-up Accusations Severely 
Condemned—Railway Company Takes Every Precaution (mean¬ 
ing thereby that the accusations against said railroad company 
were trumped-up by said plaintiff and were false). 

“The special grand jury of the Alexandria County circuit court, 
in session at Fort Myer, yesterday made a report exonerating the 
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Washington, Arlington and Falls Church Railway of the charges of 
disorder and other reprehensible conduct on its cars. The report 
follows: 

To Hon. J. B. T. Thornton, Judge of Circuit Court, Alexandria 

County, Va.: 

‘We, the special grand jury now attending the Alexandria County 
Circuit Court at its February term, 1909, after having made a most 
careful, painstaking, and exhaustive investigation of the complaint 
to said court, dated February 12, 1909, and signed by Wil- 

6 liam H. Lynch, Talbott Lynch, Edward Ballinger, W. T. 

Sinclair, - Hough, F. H. Poston, and Phil D. Poston, 

charging that disorder, vicious conduct, drunkenness, and other 
reprehensible conditions are wilfully permitted to exist on the cars of 
the Washington, Arlington and Falls Church Railroad Company, 
and after the most patient examination of a great number of wit¬ 
nesses concerning the matters complained of, hereby report to your 
honorable court that the said complainant (meaning thereby the 
complaint made by the said plaintiff and others to the Honorable 
J. B. T. Thornton, as aforesaid) is so grossly overdrawn, so mislead¬ 
ing in character, and is such an exaggeration and misstatement of 
facts as testified to before this grand jury as to suggest, if not abso¬ 
lute untruthfulness, at least a malicious intent, not only to unjustly 
implicate the said railroad company, which appears to be blameless 
in this matter, but also to spread abroad a reputation for disorder in 
this community, and on the cars of said railroad company, as shall 
be a positive detriment not only to the community at large, but in a 
greater degree to the individual members thereof and to all property 
interests as well, and to prejudice the minds of the public and create 
the impression that lawlessness is rampant in Alexandria County 
(meaning thereby that the said plaintiff had testified falsely with a 
malicious intent to injure said railroad company and the community 
through which it passed, as well as the residents thereof). 

‘‘Seeks to Maintain Order. 

7 ‘Whereas the testimony presented before this jury shows 
conclusively that the said railroad company is using its ut¬ 
most endeavors to maintain order over its lines, and, as a matter of 
proven fact, is keeping much better order on its cars than is usual on 
either city or suburban lines; and that at the very worst, such spo¬ 
radic cases of disorder as sometimes occur are usually mild in char¬ 
acter and quickly controlled, being confined to the late cars, es¬ 
pecially on Saturday night; 

‘And this grand jury wishes especially to call attention to the 
statements contained in the newspaper articles published in The 
Washington Herald, February 8, 1909, and in the Evening Star 
February 9, 1909, which the testimony of no less than four respon¬ 
sible witnesses, whose high standing for honor, integrity, and truth¬ 
fulness cannot be questioned, and who were passengers on the car at 
the time referred to in said newspaper articles, shows to have been 
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misleading in every particular, besides which the sworn testimony of 
the party lodging said complaint (meaning thereby the said plain¬ 
tiff) with your honorable court, as well as that of many other wit¬ 
nesses, shows that said newspaper articles were cooked up at the house 
of said complainant (meaning thereby that the said plaintiff had not 
only inspired and cooked up newspaper articles which were untrue 
and misleading, but had also testified to such as being the fact before 
said grand jury) out of several incidents which occurred at periods 
of time far remote from each other, and which the reporters of the 
said newspapers served to the public as the successive experiences of 
one continuous midnight ride. 

8 “Protests against Untruths.” 

‘And this grand jury hereby wishes to protest in the most earnest 
and emphatic manner against such untruthful and hurtful publica¬ 
tions, and to condemn in unmeasured terms the meddlesome and 
misguided spirit which would inspire such misleading statements, 
since the result cannot be otherwise than detrimental to the best in¬ 
terests of our county, and a direct material loss to every member of 
this community. 

‘And, further, this jury wishes to express its indignation at the 
harmful and unjust course of the said newspapers in publishing un¬ 
edited and unverified articles of the scandalous and libelous character 
of those under consideration, and we most sincerely deprecate the 
meddlesome interference of the principal complainant in this matter 
(meaning thereby the plaintiff) who turns out to be a man who is 
not even a resident of this county, but who seems to be possessed with 
a spirit of enmity and unfairness towards the said railroad company, 
which has been fully termed crankiness, but by reason of a peculiar 
altruistic twist, is likely to gain a hearing from those who do not 
look beneath the surface; a man, too, whose testimony before this 
jury has not only crumbled to nothing when subjected to even a 
mild cross-examination, but has been unsupported by a single wit¬ 
ness of the dozens which he himself has produced, besides being 
flatly contradicted by many of the same witnesses. A man, also, 
whom testimony before this jury has shown to be guilty of destroy¬ 
ing the property of said railroad company to the extent of 

9 smashing a car window for the ostensible purpose of ventila¬ 
tion (thereby meaning to charge the plaintiff with having 

published or caused to be published unverified and untruthful arti¬ 
cles of a scandalous and libelous character against said railroad com¬ 
pany, and the community through which it ran, and with being a 
crank unworthy of belief and who had in fact testified falsely before 
said grand jury, and who had also been guilty of destroying private 
property, without the consent of the owner). 

“Management is Commended.” 

‘And now, after a careful survey of all the testimony submitted, 
relating to the matters complained of, it is the sense of this jury that 
in order to meet any possible cases of boisterous ness or disorder on 
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the late cars out of Washington or from Rosslyn, that extra men 
should be detailed to ride on said late cars to give assistance to the 
conductor, should such become necessary. 

‘But, since the testimony shows tnat this has been the practice of 
the said railroad company for some time past, there is no further 
recommendation that seems to be necessary, and it only remains for 
this jury to commend the present management of said railroad com¬ 
pany for its efforts to give our people a safe, commodious, and effi¬ 
cient suburban car service, and to assure the said management its 
efforts in this direction are appreciated, and that in all betterments 
of said sendee the sentiments and support of the responsible element 
of this community is heartily with it, recognizing as we do that the 
best interests of both the railroad company and the com- 

10 munity through which it passes are identical. 

‘Finally, it is the unanimous sense of this jury, based on 
the testimony submitted, that this community as well as the said rail¬ 
road company have received a gratuitous and unmerited slap in the 
face by the aforesaid publications and therefore have a moral right 
to demand in the interests of all concerned, that the report of this 
jury be published in said newspapers in at least as conspicuous a 
manner as that given to the said articles containing said charges, and 
we hereby request your honorable court to furnish said newspapers 
with a copy of this report for publication. 

THOMAS J. DE LASHMUTT. 

S. J. MULHALL. 

A. D. TORREYSON. 

ARTHUR J. PORTER. 

ROBERT L. KING. 

I. N. GARRISON. 

F. S. CORBETT. 

JULIAN P. BALDWIN, Foreman. 

‘A copy test: 

GEORGE II. RUCKER, Clerk / 

Which said false, scandalous, malicious and defamatory libel was 
composed and published, and procured to be composed and ma¬ 
liciously published by the defendants of and concerning the plain¬ 
tiff, the defendants meaning and intending thereby to hold 

11 the plaintiff up to the ridicule of the public, and to charac¬ 
terize him as an officious and meddlesome crank, actuated 

solely by a spirit of enmity and unfairness towards said defendants; 
and further meaning and intending thereby also to charge the 
plaintiff with destroying private property maliciously and without 
the consent of the owners, and with having committed the crime of 
perjury, by testifying falsely before said grand jury, and was sub¬ 
ject to be punished with the pains and penalties for said offense pro¬ 
vided. 

By means of which said false and scandalous libel, the plaintiff 
has suffered great anxiety of mind, and has been, and is, greatly in¬ 
jured in his good name and reputation, and brought into scorn, 
public scandal, infamy and disgrace, insomuch that divers good and 
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worthy citizens have, by reason of the committing of the grievances 
aforesaid, suspected and believed, and still do suspect and believe, 
the plaintiff to be a person of officious and meddlesome and cranky 
disposition, and to have been guilty of testifying falsely under oath 
and to have been guilty of the other bad and improper conduct so 
published of and concerning him; and have, by reason of the com¬ 
mitting of the said grievances, thence till now, wholly refused to have 
any transactions, acquaintance or business dealings with him, the 
said plaintiff, as they otherwise would have had, to the damage of 
him, the said plaintiff, in the sum of Fifteen Thousand Dollars 
($15,000.00) and therefore he brings suit. 

CARTER & BROOKE, 

Attorneys for Plaintiff. 

VI Demurrer of the Washington, Alexandria and Mount Vernon 

Railway Company. 

Filed Mar. 17, 1910. 

******* 

Now comes the defendant, the Washington, Alexandria and Mount 
Vernon Railway Company, and says that the declaration is bad in 
substance. 

JOHN S. BARBOUR and 
D. S. MACKALL, 

Attorneys for the Washington, Alexandria 

and Mt. Vernon Railway Co. 

Among the matters of law intended to be argued upon the hear¬ 
ing of the foregoing demurrer are the following : 

1. That the declaration does not set forth any cause of action. 

2. That the alleged report made by the grand jury cannot be made 
the basis of a suit for libel since it is a privileged communication. 

3. That said alleged report of the grand jury does not make any 
charge or charges against the plaintiff that can be properly construed 
to constitute a libel upon the plaintiff in law. 

4. That the legality and jurisdiction of the grand jury cannot be 
questioned in this proceeding. 

5. That the proceedings in question were instigated by the plain¬ 

tiff and others and the result published, hence no action can 
13 be based thereon in favor of the plaintiff under the circum¬ 
stances. 


Demurrer of Robert A. Chester. 

Filed Mar. 17, 1910. 

******* 

Now comes the defendant, Robert A. Chester, and says that the 
declaration is bad in substance. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

Attorneys for Robert A. Chester. 
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Among the matters of law intended to be argued upon the hearing 
of the foregoing demurrer are the following: 

1. That the declaration does not set forth any cause of action. 

2. That the alleged report made by the grand jury cannot be 
made the basis of a suit for libel since it is a privileged communica¬ 
tion. 

3. That said alleged report of the grand jury does not make any 
charge or charges against the plaintiff that can be properly construed 
to constitute a libel upon the plaintiff in law. 

4. That the legality and jurisdiction of the grand jury cannot be 

questioned in this proceeding. 

14 5. That the proceedings in question were instigated by the 

plaintiff and others and the result published, hence no action 
can be based thereon in favor of the plaintiff under the circum¬ 
stances. 

Friday, April 8th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 


Now comes on for hearing the demurrer of the defendant The 
Washington, Alexandria & Mt. Vernon Railway Company and of 
defendant Robert A. Chester to the declaration herein, upon con¬ 
sideration whereof, it is ordered that said demurrers be, and they 

herebv are severalIv sustained. 

%/ 


Amendment to Declaration. 

Filed Apr. 19, 1910. 

******* 

The plaintiff by leave of the court first had and obtained amends 
his original declaration filed in the above entitled cause inserting in 
lieu of the last paragraph on page two (2) of said declaration and 
extending to the last paragraph on page three (3) of said declara¬ 
tion, the following, namely: 

15 And whereas also, the defendants having failed to remedy 

the conditions complained of by the plaintiff and other per¬ 
sons compelled to use the cars of said defendants, the said plaintiff, 
before the happening of the grievances hereinafter complained of, 
by a written communication, brought the said matters to the atten¬ 
tion of the Honorable J. B. T. Thornton, Judge of the Circuit Court 
for Alexandria County, Virginia, who laid the said communication 
before a grand jury specially summoned in said Alexandria County, 
Virginia, with instructions to investigate the conditions existing on 
the said cars of said defendants, and to report to the court whether 
or not the defendants, or any of them, should be indicted by reason 
of the matters alleged in said communication; and the plaintiff avers 
that said grand jury was irregularly and illegally summoned and 
empaneled, and was not composed of disinterested freeholders and 
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bona fide residents of Alexandria County, Virginia, and otherwise 
qualified by law to act as said grand jurors in the matter of said in¬ 
vestigation, but that notwithstanding such facts, and in violation of 
their oaths of office and the instructions of the court, the said grand 
jurors proceeded in an irregular and illegal manner and without 
authority of law, and beyond their jurisdiction, to call before them 
various employes of said defendants to testify as to the occurrences 
referred to in said communication, and to hear and consider im¬ 
proper testimony offered by and on behalf of said defendants, and 
also to take the testimony of certain other persons, including the 
plaintiff, who was the principal complaining witness concerning the 
conditions referred to in said communication to the Judge of 

16 the Circuit Court for Alexandria County, Virginia, and the 
said grand jury thereafter made a report in writing to said 

Judge, on to wit, the 18th day of February, 1909, which report, 
among other things, contained various false, malicious, scandalous 
and libelous statements of and concerning the plaintiff, and reflect¬ 
ing upon his credibility as a witness, and in fact in effect charging 
him with committing the crime of perjury before said grand jury, 
and said gratuitous, false, and malicious statements being so far in ex¬ 
cess of the right, duty and obligations, imposed upon said grand jury 
by the law, and the instructions of the court, that they were there¬ 
after expunged from said report by said court as being irrelevant to 
the issue involved; and the plaintiff avers that the irregular and un¬ 
lawful proceedings of said grand jury, and the false, malicious and 
libelous report of said grand jury were known to, connived at, and 
procured by, the said defendants. 

CARTER & BROOKE, 

• Attorneys for Plaintiff. 

Stipulation. 

Filed May 6, 1910. 

♦ * * * * * * 

17 It is hereby stipulated and agreed by and between counsel 
for the plaintiff and counsel for the defendants, the Wash¬ 
ington, Alexandria & Mount Vernon Railway Company and Robert 
A. Chester, that the demurrers interposed to the original declaration 
of said plaintiff shall be taken and considered as demurrers by said 
named defendants to the amended declaration to have the same force 
and effect as though said demurrers had been filed to said amended 
declaration. 

Witness the signatures of counsel for said parties. 

CARTER & BROOKE, 

Attorneys for Plaintiff. 
JOHN S. BARBOUR, 

D. S. MACKALL, 

Attorneys for Defendants. 
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Friday, July 1st, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

******* 

Upon consideration of the demurrer fded herein bv defendant 
Robert A. Chester and of the demurrer filed herein bv defendant, 
The Washington. Alexandria and Mount Vernon Railway Company 
to the declaration herein as amended, it is ordered that said demur¬ 
rers be, and the same are hereby sustained. Whereupon, the plain¬ 
tiff by his attorney, Mr. Carter, in open court, electing to stand 
18 upon his declaration herein as amended; it is ordered that 
this cause be and the same is hereby dismissed as to said de¬ 
fendants. Wherefore, it is considered that the plaintiff herein take 
nothing by this action as against the defendants Robert A. Chester 
and The Washington. Alexandria and Mount Vernon Railway Com¬ 
pany, that said defendants go hereof without day, be for nothing 
held and recover of plaintiff their costs of defense to be taxed by the 
clerk, and have execution thereof. 

From the foregoing judgment, the plaintiff by his said attorney 
in open court, notes an appeal to the Court of Appeals of the District 
of Columbia, whereupon, the penalty of a bond for costs is hereby 
fixed in the sum of One Hundred Dollars. 

Memorandum. 

July 15, 1910.—Appeal bond approved and filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed July 18, 1910. 

******* 

The Clerk will please include in the record on appeal in this case 
the following: 

19 1. Original declaration. 

2. Demurrers of The Washington, Alexandria and Mount 
Vernon Railway Company and Robert A. Chester. 

3. Order of the Court sustaining the demurrers with leave to 
amend. 

4. Amendment to original declaration. 

5. Stipulation between counsel that demurrers to original declara¬ 
tion should be taken as demurrers to declaration as amended. 

6. Order of the Court sustaining demurrers to the declaration as 
amended and dismissing suit. 

7. This designation of record. 

CARTER & BROOKE, 

Attorneys for Plaintiff. 
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20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 52376 at Law, wherein 
Phil D. Poston is Plaintiff and Washington, Arlington and Falls 
Church Railway Company, a corporation, et als. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22d day of August, 1910. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By FRED. C. O’CONNELL, 

A&’t Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2212. Phil D. Poston, appellant, vs. Washington, Alexandria and 
Mount Vernon Railway Co. et al. Court of Appeals, District of Co¬ 
lumbia. Filed Aug. 25, 1910. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1910. 
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PHIL D. POSTON, APPELLANT, 

vs. 

WASHINGTON, ALEXANDRIA AND MOUNT VER¬ 
NON RAILWAY COMPANY AND ROBERT A. 
CHESTER, APPELLEES. 


BRIEF ON BEHALF OF APPELLEES. 


Statement of the Case. 

The case comes to this court on appeal from a judg¬ 
ment in the court below entered upon a demurrer to 
the plaintiff’s amended declaration. 

The appellant (hereinafter called the plaintiff) entered 
suit against the Washington, Arlington and Falls Church 
Railway Company, and the appellees (hereinafter called 
the defendants), to recover damages for an alleged libel¬ 
ous report of a grand jury published in one of the Wash¬ 
ington newspapers. 

The declaration contains a complete copy of the al¬ 
leged libelous articles (Rec., pp. 4, 6). 

In’passing upon the points raised by the demurrers, 
it is of the first importance to keep in mind the facts and 
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circumstances connected with the origin and publication 
of the alleged libel, as they appear from the record. 

It appears that the plaintiff and others complained of 
• the management of the cars operated by the defendants, 
and that these complaints took the form of specific 
charges, which were written and signed by the plaintiff and 
others, and presented by them to the judge of the Circuit 
Court of Alexandria County, Virginia, who in turn caused 
a special grand jury to be summoned and referred said 
charges to it for investigation. It further appears that 
the plaintiff and other witnesses appeared before the 
grand jury and testified touching said charges, and that 
the grand jury thereafter filed a written report in the 
matter, and it is charged that this written report con¬ 
stitutes a libel upon the plaintiff, and that the defend¬ 
ants, who it is averred delivered it to the newspaper, 
thereby became answerable to the plaintiff in damages. 

The charges were made against the defendants in rela¬ 
tion to their duties as public service corporations and 
they are here sued as such. 

The assignment of error will be considered substan¬ 
tially in the same order pursued in the appellant’s brief. 

The Demurrers were Properly Sustained. 

1. Because the report of the grand jury is not , on its 
face , nor when taken in connection with the innuendoes 
supplied by the pleader , a libel upon the plaintiff. 

The report of the grand jury constitutes merely its 
opinion on the evidence as to the charges preferred by 
the plaintiff and others, and the only portions of said 
report which can be said even remotely or by any infer¬ 
ence to refer to the plaintiff are as follows: 

First. That the complaint which was signed by the 
plaintiff and others was grossly overdrawn, misleading, 
and contained such an exaggeration and misstatement 
of facts as to suggest, if not absolute untruthfulness, at 
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least a malicious intent, not only to unjustly implicate 
the defendants, but to spread abroad a reputation for 
disorder in the community. 

There is nothing personal in this to the plaintiff. His • 
name is not even mentioned. It is a mere criticism of 
the written charges made by the plaintiff and others in 
the light of the evidence before them. We have no 
means of determining whether this criticism be just or 
otherwise; so far as we can ever know to the contrary 
it may have been entirely justified by the evidence pre¬ 
sented to the grand jury and constitute a perfectly 
legitimate answer to these charges. 

Second. They invite attention to certain newspaper 
articles published in Washington papers, and report that 
the statements therein contained are shown from the 
evidence to have been misleading in every particular, 
and that said articles were cooked up at the house of 
the complainant out of several incidents which occurred 
at periods of time far remote from each other, and which 
the newspaper reporters served to the public as the 
successive experience of one continuous midnight ride. 

Nor do we discover anything here that can be said to 
constitute a libel upon the plaintiff. It does not say 
that the plaintiff “cooked up” the charges; on the con¬ 
trary the reporters are held responsible. It does say the 
articles were cooked up at the complainant’s house, but 
it is expressly stated that the incidents were put to¬ 
gether by the reporters in such manner as to mislead 
and create an erroneous impression. But even if it had 
expressly said that the charges were “cooked up” by the 
plaintiff, it certainly would not constitute a libel upon 
the plaintiff, especially when coupled with the meaning 
given to the words by the report itself, namely, that re¬ 
mote incidents had been brought together and served as 
the menu for a single meal. We must also keep in mind 


4 


here that this is likewise the opinion of the jury based 
on the evidence. 

Third. The jury next enters its protest against such 
untruthful and hurtful publications and records its in¬ 
dignation at the harmful and unjust course of the news¬ 
papers. 

Fourth. They then deprecate the meddlesome inter¬ 
ference of plaintiff (not by name, but by the innuendoes 
supplied by the pleader, which we are assuming to be 
justified), who they say seems to be possessed of a spirit 
of enmity and unfairness towards the defendants, which 
they say has been termed crankiness; whose testimony 
crumbled to nothing under a mild cross-examination, 
was not supported by any of the many witnesses he pro¬ 
duced, and flatly contradicted by many of them, and 
that the testimony shows him to have been guilty of 
smashing a car window for the ostensible purpose of 
ventilation. 

Nor is there anything in the foregoing that can be re¬ 
garded as a libel upon the plaintiff. He was a party to 
the proceeding and a witness in support of the charges 
presented to the jury. The report of the jury, so far, at 
least, as it in any way relates to the plaintiff, is well 
within the scope of their jurisdiction and authority as we 
shall hereinafter see. It purports to be their opinion 
based on the evidence before them. And so far as the 
plaintiff is concerned it is confined to the subject-matter 
presented to them for investigation, and even if this 
were a suit against the grand jury there is nothing in 
their report that would constitute a libel. 

But even if the language of the report of the grand 
jury taken as an abstract proposition should be found to 
contain libelous statements, it makes no difference in 
this case since the report of a grand jury made in pur¬ 
suance of an investigation which they were especially 
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authorized and directed by the court to conduct it con¬ 
stitutes an absolutely privileged communication. 

2. The report of a grand jury is a privileged com¬ 
munication. 

Privileged communications are absolute or qualified. 

“Sec. 16. First. Absolute Privilege .—In this 
class of cases it is considered in the interest of 
public welfare that all persons should be allowed to 
express their sentiments and speak their minds 
fully and fearlessly upon all questions and sub¬ 
jects; and all actions for words so spoken are ab¬ 
solutely forbidden even if it be alleged and proved 
that the words were spoken falsely, knowingly 
and with express malice.” 

Newell on Libel and Slander, p. 418, sec. 16. 


This absolute privilege extends to judge, parties, wit¬ 
nesses, counsel, and jurors on the principle that public 
policy requires that they may perform their duties un¬ 
influenced by the fear of an action for libel or slander. 

And it would seem to require no argument or author¬ 
ity to support the contention that communications 
emanating from grand jurors in the course of the dis¬ 
charge of their important official duties fall within the 
principle and reasons above announced. All text 
writers on the subject expressly mention jurors as 
entitled to this absolute privilege, and it would seem 
quite as important that grand jurors should be clothed 
with the same protection. 

In Bacon’s Abridgment, vol. 6, p. 348, under title 
Libel, the author says: 

“Also, it is held, that no presentment of a grand 
jury can be a libel, not only because persons who 
are supposed to be returned without their own 
seeking, and are sworn to act impartially, shall be 
presumed to have proper evidence for what they 
do, but also because it would be of the utmost 



6 


ill consequence any way to discourage them from 
making their inquiries with that freedom and 
readiness which the public good requires.” 


The foregoing appears to be particularly applicable 
to this case, for, as we have suggested, how are we ever 
to know whether or not the evidence before the grand 
jury justified their support. 

In Newell L. & S. (2d Ed.), p. 423, under the title 
Judicial Proceedings, the doctrine is thus stated: 

“Sec. 26. Great latitude of remark and obser¬ 
vation is properly allowed to all persons, both 
parties and counsel, in the conduct and manage¬ 
ment of all proceedings, in the course of the ad¬ 
ministration of justice. It is for the interest of 
the public that great freedom be allowed in com¬ 
plaints and accusations, however severe, if hon¬ 
estly made, with a view to have them inquired 
into, to have offenses punished, grievances ad¬ 
dressed, and the laws carried into execution. 
And this extends not merely to regular courts of 
justice, but to all inquiries before magistrates, 
referees, municipal, military, and ecclesiastical 
bodies, . . .” 


The same author, at the foot of section 39, pages 
445-446, after referring to this privilege as applicable to 
parties, has this one sentence as to grand juries: 

“And also is any presentment by a grand jury.” 

Mr. Chitty, in his work on Criminal Law, vol. 1, page 
323, says: 

“During the whole of their proceedings, the 
grand jury are protected in the discharge of their 
duty, and no action or prosecution can be sup¬ 
ported against them in consequence of their find¬ 
ing, however, it may be dictated by malice, or 
destitute of probable foundation.” 


3. The report of the grand jury is the result of a 
judicial proceeding, and as such is privileged. 

Grand and petty juries are both recognized by the 
Constitution of the United States as a part of our judi¬ 
cial system. 

The question as to how far judicial proceedings are 
privileged is fully discussed in the case of Harlow vs. 
Carroll, 6 App. D. C., page 12$, where this court fully 
recognizes the doctrine by which judicial proceedings 
are classed among privileged communications, subject 
only to the qualification that such communications 
must be relevant and pertinent to the subject-matter 
under investigation. At page 139 the court says: 

“There is no danger that the right of fearless 
advocacv will be unduly restricted by these lim- 
itations upon the privilege; for the matter, to 
which the privilege does not extend, must be so 
palpably wanting in relation to the subject-matter 
of the controversy as that no reasonable man can 
doubt its irrelevancy and impropriety; and it will 
always be a matter of law for the judge, and 
never a question of fact for the jury, to determine 
that irrelevancy and impropriety.’’ 

We have endeavored to point out that the report of 
the grand jury is entirely pertinent to the matters under 
consideration by it. While we have not the benefit of 
the charges filed, nor ever can have the testimony pre¬ 
sented before the grand jury, the declaration states that 
the nature of the charges, and it is clear that the report 
is well within the latitude of expression allowed by this 
court in the above case, to judges, jurors, witnesses, 
parties, etc., in the discharge of their respective duties. 

The doctrine of absolute privilege is founded on the 
principle that in certain cases it is advantageous for the 
public interest that persons should not be in any way 
fettered in their statements, and is confined to cases 
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where the public service or the due administration of 
justice requires that a person shall speak his mind 
freely. 

Vogel vs. Cruaz, 110 U. S., 311. 

Blakeslee vs. Carroll, 64 Conn., 225. 

Harlow vs. Carroll, 6 App. D. C., 128. 

McGhee vs. Insurance Co., 112 Fed. Rep., 852. 

Absolute privilege extends to matter published in the 
due course of a judicial proceeding, and such publica¬ 
tion in a cause will not support an action for defama¬ 
tion, although made maliciously, and with knowledge of 
its falsity. 

Hollis vs. Meux, 69 Cal., 625. 

Bartlett vs. Christhilf, 69 Md., 219. 

Maulsby vs. Reifsnider, 69 Md., 143. 

McLaughlin vs. Cowley, 127 Mass., 316. 

Rice vs. Coolidge, 121 Mass., 393. 

Some courts hold, however, a qualification to this rule 
by requiring that the privilege attaches only to such 
matter as is applicable or pertinent to the subject of 
inquiry or relevant to the issue. But this is again qual¬ 
ified by holding that if a party in good faith believed 
the matter to be pertinent and had reasonable or proba¬ 
ble cause for so believing, such matter is privileged, 
although it was not believed to be true, and made with 
a malicious motive. 

Hyde vs. McCabe, 100 Mo., 412. 

It would indeed be a remarkable situation if, as in the 
case under consideration, a party might prefer grave 
charges for judicial investigation and determination, 
appear and testify in support thereof himself, and pro¬ 
duce other witnesses, then if the judge or jury, as the 
case might be, found the facts against him, and in dis- 
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posing of the matter should venture to criticise the 
charges or the testimony, or both, should by doing so 
not only incur the displeasure of the complainant but 
assume the risk of a suit for damages. 

The facts testified to before the grand jury are privi¬ 
leged communications, and hence, as we have suggested, 
we can have no means of ascertaining whether the find¬ 
ings of the grand jury were justified or not, we must 
therefore assume their correctness and if their findings 
be justified by the evidence, then surely the complainant 
has no cause of complaint. 

The plaintiff charges that the grand jury violated their 
oaths, but it is in no way pointed out in what respect 
nor is it averred that at the time of the publication or 
at any time that the defendants had knowledge of such 
alleged violation of their oaths. 

Appellant, at page 7 of his brief, says: 

“ A diligent search has failed to disclose a single 
case in which it has been held that a proceeding 
before a grand jury was a ‘judicial proceeding.’” 

We think this remark is met by the decision of the 
Supreme Court of the United States in Hale vs. Henkel, 
201 U. S., 43, 50 L. Ed., 652. The petitioner in that case 
declined to testify or produce certain documents before 
the grand jury on the ground that the same might in¬ 
criminate him. The statute provided that— 

“no person shall be prosecuted or be subjected to 
any penalty for or on account of any transaction, 
matter or thing concerning which he may testify 
or produce evidence in any proceeding, suit or 
prosecution under said acts.” 

Said the court: 

“While there may be some doubt whether the 
examination of witnesses before a grand jury is a 
suit or prosecution, we have no doubt that it is 
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a ‘ proceeding ’ within the meaning of the statute. 
The word should receive as wide a construction 
as is necessary to protect the witness in his dis¬ 
closures, whenever such disclosures are made in 
pursuance of a judicial inquiry, whether such 
inquiry be instituted by a grand jury or upon the 
trial of an indictment found by them. The word 
‘proceeding’ is not a technical one, and is aptly 
used by the courts to designate an inquiry before 
a grand jury. It has received this interpretation 
in a number of cases.” 


Hence, we find the Supreme Court ruling that an in¬ 
quiry before a grand jury is a “proceeding” and also a 
“judicial inquiry.” 

In Hale vs. Henkel, 201 U. S. 43, 50 L. Ed., 652, the 
Supreme Court refers to the oath administered to mem¬ 
bers of the grand jury, showing the extent of their duty. 
The oath is that— 

“you shall diligently inquire and true present¬ 
ments make of all such matters, articles, and 
things as shall be given you in charge, as of all 
other matters and things as shall come to your 
own knowledge touching this present service,” etc. 

Citing Shaftesbury’s Trial, 8 How. St. Tr., 769. 

. . . “While presentments have largely 

fallen into disuse in this country, the practice of 
grand juries acting upon notice, either of their 
own knowledge or upon information obtained by 
them, and incorporating their findings in an 
indictment, still largely obtains.” 


Quoting from Wilson’s Works, vol. 2, p. 213: 

“The oath of a grand juryman—and his oath is 
the commission under which he acts—assigns no 
limits, except those marked by diligence itself, to 
the course of his inquiries. Why, then, should it 
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be circumscribed by more contracted boundaries? 
Shall diligent inquiry be enjoined? And shall the 
means and opportunities of inquiry be prohibited 
or restrained? . . . .” 

So valuable is this inquisitorial power of the grand 
jury that, in States where felonies may be prosecuted 
by information as well as indictment, the power is ordi¬ 
narily reserved to courts of impaneling grand juries for 
the investigation of riots, frauds, and nuisances , and 
other cases where it is impracticable to ascertain in ad¬ 
vance the names of the persons implicated. 

Under the statutes of Virginia the investigation of 
nuisances is expressly committed to a special grand jury. 
Consequently, the jury impaneled by the court was fully 
empowered to investigate into the alleged nuisances set 
forth in the complaint filed by the appellant. During the 
course of their deliberations, if they were of opinion that 
any of the witnesses had testified falsely or had been 
guilty of any offense, it was within their province to re¬ 
turn an indictment against such party, or to set forth 
the facts for the benefit of the prosecuting attorney, so 
that an information might be filed by him. 

It is further contended that the averment in the dec¬ 
laration to the effect that the grand jury was illegally 
summoned deprives their report of its privileged 
character. 

4. The legality of the grand jury is not open to attack 
in this case. 

First. Because the plaintiff under the circumstances 
of this case is estopped from questioning the legality of 
the jury. The plaintiff appears to have voluntarily in¬ 
voked the jurisdiction of the court and jury, to have 
appeared before the jury and submitted to its jurisdic¬ 
tion and given his testimony without in any way raising 
any objection either as to its legality or jurisdiction. 
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Manifestly he can not raise this question for the first 
time in this case. He brought the defendants before that 
jury and least of all can be now question its legality or 
jurisdiction. 

Second. Because the averment of the declaration on 
this subject are mere conclusions of law, without any 
attempt to specify the facts on which he relies to sup¬ 
port his contention that the jury were illegally and irreg¬ 
ularly summoned. 

Third. Because the legality of the grand jury can 
not be collaterally attacked. 

“Errors in the organization or the grand jury 
render its findings only voidable; and the objec¬ 
tion, to be available, must be taken in a particular 
time and method.” 

1 Bishop Crim. Prac., sec. 860. 

“All ordinary objections based upon the dis¬ 
qualification of particular jurors, or upon in¬ 
formalities in summoning or impaneling the jury, 
where no statute makes proceedings utterly 
void, should be taken in limine, either by chal¬ 
lenge, by motion to quash, or by plea in abate¬ 
ment.” 

U. S. Gale, 109 U. S., 65, 27 Law Ed., 857. 

The validity of the de facto grand jury can not be 
called into question in a collateral proceeding. 

In re Gannon, 69 Cal., 541. 

Kelly vs. Wilson, 11 Pac., 244. 

Ex parte Hammond, 91 Cal., 545. 

State vs. Noyes, 87 Wise., 340. 

“It would be an end to judicial proceedings if 
the legal title and qualifications of all judicial 
officers could be contested in collateral proceed¬ 
ings at the instance of aggrieved parties. . . . 

We hold that the indictments found against the 
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defendants are not void, but good and valid in¬ 
dictments, so far as this collateral proceeding is 
concerned, because found by a grand jury acting 
under color of lawful authority, and a good and 
sufficient grand jury de facto .” 

State vs. Noyes, (supra.) 


In Hyde vs. U. S., W. L. Rep., vol. 38, p. 646, the Chief 
Justice of this court says: 

“For obvious reasons, objections to the grand 
jury ought to be taken at the earliest reasonable 
moment; and it is well settled that where they 
disclose irregularities merely in the proceeding of 
forming the panel they must be presented by 
challenge, motion to quash, or plea in abatement, 
in due order and without unnecessary delay.” 


5. The report of the jury being a privileged communi¬ 
cation and the result of a judicial investigation , the 
Washington paper was entitled to publish it. 

“ The interests of society require that immunity 
should be granted to the discussion of public 
affairs and that all acts and matters of a public 
nature may be freely published with fitting com¬ 
ments or strictures. 

25 Cyc., 401, and cases cited, Note 78. 

If the papers were entitled to publish this report, it is 
quite clear that this privilege of publication is not ex¬ 
clusive, and that the defendants are entitled to the same 
privilege as to publication. If the newspaper may pub¬ 
lish, then, manifestly, the employee or anyone in interest 
may deliver the communication to the paper. 

Further, it is to be remembered that the defendants 
had a direct interest in the matter under consideration 
by the jury and their report, and that inasmuch as they 
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were charged as public service corporations, the public 
also had a direct interest therein. 

“One whose copyright has been infringed may 
publish a fair report of a judicial decision enjoin¬ 
ing such infringment, though it censures the person 
guilty thereof. . . . Headlines prefixed to a 

report of a judicial proceeding are privileged, 
when they are a fair index of the matter contained 
in the report.” 

Lawyer’s Co-Op. Pub. Co. vs. West Pub. Co., 
52 N. Y. S., 1121. 

And finally, it is to be remembered that the plaintiff 
was a party to ane according to his own interpretation 
the principal complainant in the matter of grave charges 
preferred against the defendants which were widely pub¬ 
lished by the plaintiff and others, and the defendants 
were entitled to adopt the report of the investigating 
body as their answer thereto. 

There is nothing in the record to show that the defend¬ 
ants were in any way responsible for the alleged illegal¬ 
ity or irregularities of the grand jury or had any 
knowledge thereof, or that any part of the report had 
been expunged at the time of its publication; on the 
contrary, it is admitted that the copy was secured from 
the clerk before the same had been recorded (Rec., p.8); 
and there are no facts or circumstances set forth from 
which it can be gathered that the defendants were 
actuated by any malice or desire to injure the plaintiff, 
his name is not mentioned in the report or in the publi¬ 
cation thereof, except along with others as having pre¬ 
ferred certain charges, nor is it mentioned in any of the 
headlines supplied by the newspaper or the defendants. 
It would rather appear to have been the object of both 
the jury and the defendants to ease the mind of the 
public touching the charges, which had also been widely 
published. And this we submit they had a right to do. 
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It will doubtless be conceded by counsel for appellant 
that when a communication is fairly made by a person in 
the discharge of some private or public duty, legal or 
moral, or in the conduct of his own affairs, in matters 
where his interest is concerned, the same is privileged. 

In Johnson vs. Brown, 13 W. Va., 73, it was held that: 

If a declaration on its face shows that the libelous 
matters complained of were published in the due course 
of legal proceedings, it will be held fatally defective on 
general demurrer, unless it further shows that the mat¬ 
ters complained of are not absolutely privileged publi¬ 
cations under the general rule that all such publications 
are so privileged, bv alleging facts that bring it within 
some exceptions to this rule, such as that the court had 
no jurisdiction, or that the matters alleged were not 
pertinent to such judicial procedure. 

Where a party shows in his declaration a publication 
presumptively privileged, it is his duty, in order to 
recover, to prove that the words were not pertinent or 
relevant and that they were not spoken bona fide. If it 
is necessary to prove this, it is equally necessary to 
allege it. 

Hartung vs. Shaw, 130 Mich., 180. 

In Wilson vs. Sullivan, 81 Ga., 238, the plaintiff 
brought his action for libel for publishing a certain bill 
in equity by presenting the same to a notary public be¬ 
fore whom it was sworn to. The charges in said pleading 
were alleged to be false and malicious, and it was further 
alleged that the bill was not procured, signed and sworn 
to with the honest intention of asserting any legal right, 
but to vent his malice and spleen and with the malicious 
intent to damage petitioner. 

The defendant demurred generally on the ground that 
the matter charged as libelous was protected as a 
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privileged communication. The court held that “the 
allegations of the bill constitute matter of absolute, un¬ 
conditional privilege, according to all authorities, be¬ 
cause they are both relevant and material to the object 
contemplated by the bill. 

We respectfully submit that the demurrers were 
properly sustained. 

JOHN S. BARBOUR, 

D. S. MACKALL, 

Attorneys for Appellees. 
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In this supplemental brief we shall endeavor to confine 
ourselves to the discussion of two points which have been 
raised in this case, namely: First. The right of the appellant 
to question the legality and jurisdiction of the grand jury 
mentioned in this proceeding; and Second . Is the libelous 
article complained of a privileged communication, and if so, 
does the privilege extend to the appellees? 
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L 

The right of the appellant to question the legality 
and jurisdiction of the grand jury in this proceeding. 

Counsel for appellees have endeavored in their briefs to 
place this alleged libelous report of the grand jury in the 
same class with indictments or presentments, and for that 
reason to forever preclude the appellant from questioning the 
legality of the grand jury. Assuming, simply for argu¬ 
ment, that counsel for appellees are correct in their conten¬ 
tion, it must at least be admitted that it is an anomalous pro¬ 
duction which the appellant could never be called upon, or be 
permitted, to answer in a criminal proceeding, as he would be 
if it were a regular presentment or indictment, and it is sub¬ 
mitted that this is the first opportunity the appellant has had, 
and is the only method he could pursue, to question the quali¬ 
fications and legality of the grand jury, and he therefore 
stands in that regard in a position similar to that of a 
prisoner who has been brought up for trial and enters a plea 
in abatement on account of some illegality or irregularity in 
the selection of the grand jury. 

In the case of Crowley vs. United States, 194 U. S., 461, 
the Supreme Court of the United States held that a plea in 
abatement may be made at any time before arraignment, and 
as soon as the facts on which the objection was based were as¬ 
certained. The court, in this case, very fully reviews the au¬ 
thorities on the question as to within what time the accused 
has the right to take advantage of such illegality or irregu¬ 
larity, and says (page 469) : 

“Some of the cases have gone so far as to hold that 
an objection to the personal qualifications of grand 
jurors is not available for the accused unless made be¬ 
fore the indictment is returned in court. Such a rule 
would, in many cases, operate to deny altogether the 
right of an accused to question the qualifications of 
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those who found the indictment against him; for he 
may not know, indeed, is not entitled, of right, to 
know, that his acts are the subject of examination by 
the grand jury.” * * * 

Page 470: 

“One of the earliest cases in this country in which 

*/ 

the question arose was that of Com. vs. Cherry, 2 Va. 
Cas., 20, decided in 1815. It was then held that if a 
grand juror was disqualified, the indictment or pre¬ 
sentment, after being found, could be avoided by 
plea in abatement,” 

The court then quotes from Barney vs. State, 12 Smedes 
& M., 68, 72, as follows (page 472): 

“It certainly would not be right to estop a party 
from pleading a matter to which he could not other¬ 
wise except. The interest of an accused person under 
indictment with the grand jury commences at the 
finding of the indictment. This is the point of time 
when, as to him, the legal number of qualified men 
must exist upon the grand inquest. Indictments not 
found by at least twelve good and lawful men are 
void at common law.” 


The court, continuing, says (page 474) : 

“* * * the disqualification of a grand juror is 

prescribed by statute, and cannot be regarded as a 
mere defect or imperfection in form; it is matter of 
substance, which cannot be disregarded without preju¬ 
dice to an accused.” 


In the case of Kerby vs. Commonwealth , 7 Leigh (Ya,), 
747, the plea in abatement set forth that Boswell P. Yates, 
one of the grand jurors by whom the indictment was found, 
was not at the time he so acted, and at the time the indict¬ 
ment was found, duly and legally qualified to act as such 
grand juror, in this that he was not then and there a free- 




holder of the County of Albemarle. The court held this 
plea good. 

In the case of Doyle vs. State, 17 Ohio, 222, the plaintiff 
in error having pleaded “not guilty,” asked leave to with¬ 
draw his plea and to file a special plea, which being granted, 
he filed his special plea, setting forth that one of the grand 
jurors by whom the indictment was found, at the time the 
indictment was found and returned, had not the qualifica¬ 
tions of an elector within and for the County of Jefferson, 
he not having resided within the State of Ohio for one year 
immediately preceding the finding and return of said in¬ 
dictment. To this plea a demurrer was interposed and sus¬ 
tained. The appellate court said, in reversing the lower 
court: 


“No persons can find an indictment but a grand 
jury. It requires fifteen qualified persons to com¬ 
pose a grand jury. A less number is not a grand 
jury. Fourteen are not a grand jury. Fifteen not 
having the requisite qualifications are not a grand 
jury. Fifteen persons, some having the legal quali¬ 
fications and others not, cannot constitute a grand 
jury. Hence, in this case, if the plea be true—and 
its truth is admitted by the demurrer—the indict¬ 
ment was not found by a grand jury. 

* * * (page 225): “It is said the prisoner 

might have exerted his right of challenge to the poll 
or the array. He might not know that he was 
charged with crime, or that a bill would be found. 

Yet it is contended that if you have the 
form and not the substance, that lack of vigilance or 
mistake to take advantage of it at the right moment, 
or in a wrong mode, will convert the shadow into a 
reality. This is neither true in reason nor sound in 
law.” 


Section 3977 of the Virginia Code (Pollard) provides: 

. “A regular grand jury shall consist of not less than 
nine nor more than twelve persons, and a special 
grand jury of not less than six nor more than nine 
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persons. Each grand juror shall be a citizen of this 
State, twenty-one years of age, and shall have been a 
resident of this State two years, and of the county or 
corporation in which the court is to be held one year, 
and in other respects a qualified juror, and not a con¬ 
stable, ordinary keeper, overseer of a road, and not 
the owner or occupier of a grist-mill, and, when the 
grand juror is for a circuit court of a county, not an 
inhabitant of a city.” 


The appellant, in his declaration, alleges “that said grand 
jury was irregularly and illegally summoned and not com¬ 
posed of disinterested freeholders and bona fide residents of 
Alexandria County, Va.” (R., 2), which appellees, by their 
demurrer, admit to be true, certainly to the extent that the 
grand jury was not composed of bona fide residents of Alex¬ 
andria County, Virginia, which is not a conclusion of law, 
but a fact; and, according to the preceding authorities, this 
so-called grand jury was never in fact a grand jury, and, 
therefore, any report, presentment, or indictment they 
might have found was absolutely void. 


n. 

Is the libelous article complained of a privileged 
communication, and, if so, does the privilege extend 
to appellees ? 

We have discussed this question in our original brief 
(page 7), in which we have endeavored to show that this 
was not a judicial proceeding of such a nature as to afford 
the privilege claimed by appellees. We shall endeavor in 
this supplemental brief to present some additional argument 
why the publication of this report should not be considered 
privileged. 
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The publication of this report is not privileged because 
it was clearly in excess of the duties and powers of the grand 
jury. 

Assuming that a grand jury is a judicial body, and a 
presentment or indictment emanating from it entitled to the 
protection claimed by appellees, the report in this case was 
so clearly beyond the duties and powers of the grand jury 
that it can afford no protection. 

Counsel for appellees have set forth in their supplemental 
brief (pages 5-9) the Virginia statutes relating to grand 
juries. From these it will be seen that the powers of the 
grand jury are contained in the oath (sec. 3980) they are 
required to take, which is practically the same as at common 
law, and we may, therefore, look to the common law to as¬ 
certain the scope of a grand jury’s powers. 

Said Mr. Justice Field, in charge to a grand jury, Fed. 
Cases No. 18255 (cited in Ex parte Bain, 121 U. S., 1): 

“The institution of the grand jury is of very 
ancient origin in the history of England—it goes 
back many centuries. For a long period its powers 
were not clearly defined; and it would seem from the 
accounts of commentators on the laws of that coun¬ 
try that it was at first a body which not only accused, 
but which also tried, public offenders. However this 
may have been in its origin, it was at the time of the 
settlement of this country an informing and accus¬ 
ing tribunal only, without whose previous action no 
person charged with a felony could, except in certain 
special cases, be put upon his trial. And in the 
struggles which at times arose in England between 
the powers of the King and the rights of the subject, 
it often stood as a barrier against persecution in his 
name; until, at length, it came to be regarded as an 
institution by which the subject was rendered secure 
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against oppression from unfounded prosecutions of 
the Crown. In this country, from the popular char¬ 
acter of our institutions, there has seldom been any 
contest between the government and the citizen which 
required the existence of the grand jury as a protec¬ 
tion against oppressive action of the government. Yet 
the institution was adopted in this country, and is 
continued from considerations similar to those which 
give to it its chief value in England, and is designed 
as a means, not only of bringing to trial persons ac¬ 
cused of public offenses upon just grounds, but also 
as a means of protecting the citizen against un¬ 
founded accusation, whether it come from govern¬ 
ment, or be prompted by partisan passion or private 
enmity. * * * 

“From these observations, it will be seen, gentle¬ 
men, that there is a double duty cast upon you as 
grand jurors of this district; one a duty to the govern¬ 
ment, or more properly speaking, to society, to see 
that parties against whom there is just ground to 
charge the commission of crime, shall be held to 
answer the charge; and on the other hand, a duty 
to the citizen to see that he is not subjected to prose¬ 
cution upon accusations having no better foundations 
than public clamor or private malice.” 

Chief Justice Shaw said, in Jones vs. Robbins, 8 Gray, 
329 (quoting from page 344) : 

“The right of individual citizens to be secure 
from an open and public accusation of crime, and 
from the trouble, expense and anxiety of a public 
trial, before a probable cause is established by the 
presentment and indictment of a grand jury, in case 
of high offenses, is justly regarded as one of the 
securities to the innocent against hasty, malicious, 
and oppressive public prosecution, and as one of the 
ancient immunities and privileges of English 
liberty.” 

We have then two well-defined purposes of this, one of 
our oldest institutions—one to bring to trial those who are 
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properly charged with crime, the other to protect citizens 
against unfounded accusations of crime. When the grand 
jury goes beyond these clearly defined duties and seeks to 
asperse the character of a private citizen, called before it to 
testify as a witness, and not as an accused person, and holds 
him up to public censure and ridicule it becomes an instru¬ 
ment of great evil and oppression rather than a protection. 
If it had the right, according to its own standards of right 
and wrong, to subject the appellant to the humiliation of a 
judicial condemnation without giving him the slightest op¬ 
portunity to be heard in his defense, it is difficult to con¬ 
ceive where its powers would end, and how great an instru¬ 
ment of oppression it might ultimately become. It is very 
evident that whoever prepared this report was prompted by 
a spirit of enmity against the appellant and sought this 
means of holding him up to public ridicule and contempt, 
hoping to stand behind the cloak of privilege for protection. 

That the alleged grand jury exceeded its powers, and went 
far beyond the instructions given to it by the court, is con¬ 
ceded by the demurrer, and proved beyond question by the 
action of the court in striking from the records that portion 
of its report wherein it libeled the appellant. Defamatory 
statements may be privileged because spoken in privileged 
places and under circumstances which the law, from motives 
of public policy, deems sufficient to entitle the person utter¬ 
ing such statements to be exempted from civil liability for 
damages. Thus, this protection is extended to the judge 
and the jury trying a case, to the witness testifying on the 
witness stand, and even the counsel at the trial table con¬ 
ducting the case. But the law never has held that the privi¬ 
lege is unlimited in its scope. There is, and must of neces¬ 
sity be, some limit to the application of this rule, and that 
limit is found in the rule that the judge, juror, witness or 
counsel will be protected when the statement complained of 
was uttered in a judicial proceeding, where the injured party 
had a right to be heard, and where such statement was per- 


tinent, relevant and material to the issue being tried. (See 
cases cited page 9 of original brief.) Neither judge, juror, 
witness nor counsel can take advantage of his position to 
deliberately slander a person not a party to the proceeding, 
as was done by the grand jury in this case, and then claim 
the protection of privilege. A fortiori, does this rule apply 
all the more forcible to a person not occupying one of the 
official positions above referred to. 

The court is respectfully reminded that this is not a suit 
against a member of the grand jury who brought in the 
report complained of, but is a suit against third parties who 
deliberately and maliciously published the libelous state¬ 
ments of the grand jury which have been stricken from that 
report by the presiding judge. We do not concede for a 
moment that the grand jury itself was exempt from liability 
to the appellant under the facts in this case, but even if it 
were, that exemption, under the facts pleaded in the decla¬ 
ration, would not extend to and include the appellees. 


(B.) 

It is not pnvileged because it is the report of an ex parte 
proceeding, in which the appellant had no opportunity to 
appear and defend himself. 

It is difficult to imagine a proceeding more thoroughly 
ex parte than a proceeding before a grand jury. The party 
whose conduct is under investigation cannot appear and 
offer any defense, and indeed, in most cases, does not even 
know that he is the subject of investigation. 

Judge Cooley, in Cooley’s Constitutional Limitations (7th 
ed., p. 637), says: 

“It seems to be settled that a fair and impartial 
account of judicial proceedings, which have not been 
ex parte, but in the hearing of both parties, is, gen¬ 
erally speaking, a justifiable publication. * * * 
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(page 638). It has, however, been held, that a pub¬ 
lication of ex parte proceedings, or merely prelimi¬ 
nary examinations, though of a judicial character, 
is not privileged; and when they reflect injuriously 
upon individuals, the publisher derives no protection 
from their having already been delivered in court/’ 

The case of Stanley vs. Webb, 4 Sandford (N. Y.), 21, 
was a suit instituted for the recovery of damages for the pub¬ 
lication of a libel. The defendant pleaded that the publica¬ 
tion was a true, fair and correct account of public judicial 
proceedings before a magistrate, and the plea contained the 
affidavit upon which the complaint against the plaintiff was 
founded, and further avers that other proceedings were pend¬ 
ing before the magistrate growing out of a complaint made 
by the plaintiff. The replication charges that the complaint 
was primary and original and made ex parte in the absence 
of the plaintiff, and is false and libelous, and the defendant 
demurs. The question presented was whether the publica¬ 
tion was privileged. 

The court said (page 24): 

“The question of privilege is one of great delicacy 
and importance, affecting as it does the independence 
of legislation, the impartial administration of justice, 
the proper discharge of official duty, the liberty of the 
press, and the protection of private character. And 
whenever the law concedes the claim of privilege, it 
at the same time exercises a watchful care that the 
enjoyment of such privilege shall be limited to the 
necessity of the particular case, and that it shall not 
be used to the injury of the private character of a 
citizen.” 

The court then refers, at length, to numerous English 
cases on the question, all sustaining the view adopted by the 
court, and continues (page 28) : 

“It is in no sense a trial—a fair, correct and im¬ 
partial account of which, should carry forth to the 
world, without comment, the testimony which rebut- 
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ted, as well as that which sustained the complaint, 
the direction of the court and the verdict of the jury. 

“We come now to the most material and important 
question, whether the publication of such preliminary 
ex parte proceedings before a magistrate is privileged. 
Lord Hardwicke remarked, 2 Atk., 287, ‘Nor is there 
anything of more pernicious consequence than to 
prejudice the minds of the public against persons 
concerned as parties in causes, before the cause is 
finally heard; and Lord Ellenborough, in an action 
for publishing an account of preliminary proceed¬ 
ings before a magistrate, in King vs. Fisher, 2 Campb. 
563, says: ‘Jurors and judges are still but men; they 
cannot always control feeling excited by such in¬ 
flammatory language. If they are exposed to be thus 
warped and misled, injustice must sometimes b£ 
done. Trials at law, fairly reported, although they 
may occasionally prove injurious to individuals, 
have been held to be privileged. Let them continue 
so privileged. The benefit they produce is great and 
permanent, and the evil that arises from them is rare 
and incidental. But these preliminary examinations 
have no such privilege. Their only tendency is to 
prejudge those whom the law still presumes to be in¬ 
nocent, and to poison the sources of justice. It is of 
infinite importance to us all. that whatever has a 
tendency to prevent a fair trial should be guarded 
against. Every one of us may be questioned in a 
court of law and called upon to defend his life and 
character. We would then wish to meet a jury of 

our countrymen with unbiased minds. But for this 
« 

there can be no security, if such publications are 
permitted.’ * * * 

(Page 30.) “We are not aware that the question 
presented for our consideration has ever before arisen 
in this State, but the authorities and the arguments 
which sustain them, and which we have in part re¬ 
ferred to, are too strong to be resisted, and we must 
give them our entire assent. It is our boast that we 
are governed by that just and salutary rule upon 
which security of life and character often depends— 
that every man is presumed innocent of crimes 
charged upon him until he is proved guilty. But 
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the circulation of charges founded on ex parte testi¬ 
mony, of statements made,—often under excite¬ 
ment—by persons smarting under real or fancied 
wrongs, may prejudice the public mind, and cause 
the judgment of conviction to be passed long before 
the day of trial has arrived. * * * Suppose the 

charge to be entirely groundless. If every prelimi¬ 
nary ex parte complaint which may be made before 
a police magistrate, may, with entire impunity, be 
published and scattered broadcast over the land, then 
the character of the innocent who may be the victim 
of a conspiracy or of charges proved afterwards to 
have arisen entirely from misapprehension, may 
be cloven down, without any malice on the part of 
the publisher.” 

The case of Cincinnati Gazette Co. vs. Timberlake, 10 
Ohio State Rep., 548, was an action for libel and the defense 
was that it was a fair and substantiallv correct account of a 
public judicial proceeding against the plaintiff. The court 
say (page 552): 

“There is no doubt that a full, fair, and impartial 
report of a judicial trial, had in open court, where 
the parties interested have an opportunity of assert¬ 
ing and vindicating their rights, may be published 
with impunity. Such reports, unaccompanied by 
malicious and defamatorv comments, have always 
been held privileged. But the assignments of error 
in this case present the question whether such privi¬ 
lege extends to the publication of mere preliminary 
proceedings, such as an ex parte affidavit, made be¬ 
fore a proper officer, with a view to the arrest of the 
party thereby falsely charged with crime. 

“In England an unbroken current of authority 
answers this question clearly in the negative.” 


The court then, after referring to several English cases, 
say (page 556): 

“If the publisher of a newspaper may, in virtue of 
his vocation, without responsibility, publish the de- 
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tails of every criminal charge made before a police 
officer, however groundless, and whether emanating 
from the mistake or the malice of a third party, then 
must private character be, indeed, imperfectly pro¬ 
tected. Such publications not only inflict an injury 
of the same kind with any other species of defama¬ 
tion, but their tendency is also to interfere with the 
fair and impartial administration of justice, by 
poisoning the public mind and creating a prejudice 
against a party, whom the law still presumes to be 
innocent. 

“We do not wish.to he understood as denying the 
right to publish, without malice, a fair and full re¬ 
port of judicial proceedings before examining courts, 
where, as in this country, such proceedings are had 
publicly, in the presence of the party accused, and 
with full opportunity of defense on his part. This 
right we neither deny nor assert for the question is 
not before us. * * * We are satisfied that au¬ 

thority and sound policy alike refuse to extend the 
privilege here claimed, to the publication, in detail, 
of false and defamatory charges alone, which have 
been preferred hv a proceeding purely ex parte; and 
that such publication can only he justified by show¬ 
ing the truth of the charge.” 

The same view seems to have been adopted by the Texas 
courts. Thus in Belo Sc Co. vs. Wren , 63 Tex., 686, the court 
said (page 722): 

“Ex parte proceedings have been held privileged 
where there was a right in the accused to appear and 
defend himself. Tf privileged where this was not the 
case it was on the ground that they were open and 
might be attended by the public, and that their pub¬ 
lication was therefore merely an enlargement of the 
area which a knowledge of the proceedings would 
otherwise extend. 

“But if merely preliminary, and at the same time 
ex parte, and secret, no policy of the law can be sub¬ 
served by their publication which is not overborne 
by the damage which may result to the reputation of 
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individuals. * * * It is true that the same thing 

may happen in a public trial, but what occurs there 
is open to the world; and what the public are entitled 
to witness may in many instances be disclosed to it 
through other channels. Even this, however, is not 
a universal rule, as there are cases where defamatory 
matter may be spoken in privileged places, when its 
publication at other places would constitute libel.” 



The report is not privileged because its publication was 
excessive. 


In the case of liuckstajj vs. Hicks, 94 Wis., 34, which was 
an action against a newspaper for publishing a statement 
alleged to have been made before the city council, the court 
said (page 40): 

“Now, conceding that such remarks made in good 
faith were privileged, the privilege did not extend to 
their publication to the world. Mr. Pratt could not 
have had his remarks printed and circulated over the 
State or in adjoining counties, and take refuge in the 
fact that he first communicated them to the council, 
and that such communication was privileged, and 
hence that the privilege attached to a republication 
of them to the world. The evidence showed that the 
newspaper in question circulated in adjoining coun¬ 
ties and cities outside of the County of Winnebago, 
and outside of the plaintiffs senatorial district. To 
claim that there was any duty, public or private, rest¬ 
ing on the defendant to publish such a charge against 
the plaintiff in these localities, is to demonstrate the 
absurdity of the claim. * * * Thus it is very 

plainly seen that the publication, even if it could be 
considered as privileged when made to a citizen of 
Oshkosh who might he said to be interested in the 
subject-matter, could not be made broadcast to the 
world and preserve its privileged character. The 
publication is excessive.” 
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So Judge Cooley, in Cooley’s Constitutional Limitations, 
7th edition, page 636, says: 

“It does not follow because counsel mav freelv speak 
in court as he believes or is instructed, that therefore 
he may publish a speech through the public press. 
The privilege in court is necessary to the complete 
discharge of his duty to his client; but when the suit 
is ended, that duty is discharged, and he is not called 
upon to appeal from the court and the jury to the gen¬ 
eral public.” 


(D-) 

The report vs not privileged became it contains defamatory 
and libelous headlines which form no part of the original 
report. . •. 

„ * - • - rr.v 

Thus in the case of Hayes vs. Press Co., 127 Pa., 642; 5 
L. R. A., 643 (cited in Dorr vs. United States, 195 U. S., 
138), headlines stating ‘‘Hotel Proprietors Embarrassed,” in 
giving an account of a judgment rendered in the suit of a 
bank against the proprietors of a certain hotel, was held not 
privileged. 

The court said: 

“Such a declaration, whether it be regarded as an 
inference drawn by the writer from the fact that the 
judgment was entered, or be called a comment on a 
judicial proceeding, was an unwarranted assertion of 
fact, which, if untrue, was manifestly calculated to 
impair plaintiff’s credit and injure his business.” 


Conclusion. 

Counsel for appellees have cited numerous cases in their 
reply brief, most of which, so far as we have been able to ex¬ 
amine, have no application to this case. They quote at great 
length from the case of De Arnaud vs. Ainsworth, 25 App. 
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D. C., 167, but it is respectfully submitted that the facts in 
that case are so clearly inapplicable to, and different from, 
the facts in this case, that it should have no weight in the 
determination of the question herein involved, and besides in 
that case the court held that as to the principal question in¬ 
volved the statute of limitation had run, and for that rea¬ 
son, if for no other, the plaintiff was not entitled to recover. 

Respectfully submitted, 


J. Barrett Carter, 

John C. Brooke, 
Attorneys for Appellant. 
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